UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MONTANA

Inre

ST. MARIE DEVELOPMENT Case No. 05-62166-7
CORPORATION OF MONTANA,
INC.,

Alleged Debtor.

MEMORANDUM of DECISION

At Butte in said District this 17" day of October, 2005.

After due notice, a hearing was held on September 13, 2005, on the Involuntary Chapter 7
Petition to adjudicate St. Marie Development Corporation (“SMDC”) a Chapter 7 debtor
pursuant to 11 U.S.C. § 303(b). The petition was filed by R.W. Dunseth (“Dunseth”), Glacier
Trail Management Service (“GTMS”) by Marv W. Bethea, President, and Patrick Suminski
(“Suminski”), and alleges (1) petitioners are eligible creditors of SMDC, (2) which is a person
against whom an order for relief may be entered under Title 11 of the United States Bankruptcy
Code, and (3) that the alleged Debtor, SMDC, is generally not paying such alleged debtor’s debts
as they become due and such debts are not subject to bonafide dispute. The petition recites
Dunseth is owed $55,196.06, GTMS is owed $137,750.00, and Suminski is owed $7,500.00.
Attached to the petition is a list of alleged creditors totaling $388,707.00. SMDC filed an answer
and counterclaim to the petition stating Dunseth and GTMS debts are contingent as to liability
and subject to bonafide dispute. Further, the answer alleged that Suminski failed to comply with

F.R.B.P. 2003(a) regarding transfer of claims. This matter was subsequently cured by an



amended petition. SMDC admits sections 1 and 2 of the petition but denies section 3. The
counterclaim alleges the petition was filed in bad faith and seeks an award of attorney’s fees and
costs.

On August 19, 2005, the petitioners filed an amended petition (Dkt. No. 9) to add
additional creditors, namely, North Valley County Condominium Association (“NVCCA”),
through Maynard Edson, President, in the amount of $28,400.00, Allen Wilber in the sum of
$893.13, Ronald and Elsie Spiers in the sum of $20,000.00 each and Natwick Associates
Appraisal Services in the sum of $14,655.00. The Court, without hearing, granted the
amendment by Order filed August 22, 2005 (Dkt. No. 10). Thereafter, on August 24, 2005,
SMDC filed an Amended Answer and Counterclaim (Dkt. No. 12) alleging the claims of
Dunseth, GTMS, NVCCA, Spiers and Natwick are contingent obligations, subject to a bonafide
dispute, and that Wilber’s debt was paid in full post petition on August 22, 2005. The Amended
Answer admitted sections 1 and 2 of the petition and as to paragraph 3, admits SMDC has not
and is not paying some of its debts as they become due, but that SMDC has paid a significant
amount of debt and is not incurring additional debts that it cannot pay as they become due.
Further, on September 11, 2005, SMDC filed a motion to dismiss the amended petition (Dkt. No.
30) on grounds (1) the best interest of creditors would be met by dismissal, (2) the petition has
been filed in bad faith, (3) no real benefit would be served by putting SMDC into bankruptcy,
and (4) additional infusion of capital may be obtained from recent events involving Hurricane

Katrina." The counterclaim again seeks an award of attorney’s fees and costs pursuant to 11

' No evidence was introduced into the record at the hearing to sustain this latter
allegation and it is therefore deemed abandoned.
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U.S.C. § 303(1).

At the hearing, the petitioners were represented by counsel Ronald R. Arneson and
SMDC was represented by its counsel, Joseph Womack. Witnesses called by the petitioners
were Keven Davick, R.W. Dunseth, Patrick Suminski* and M.W. Bethea. Moreover, prior to the
hearing, Natwick Appraisal filed a letter to withdraw as a petitioner. Further, SMDC filed a
motion to dismiss petitioners Natwick and each of the Spiers on grounds none of those
petitioners appeared at the duly noticed deposition hearing and each failed to appear at the Court
hearing in support of their petition.

As to the dismissal of Natwick and Spiers as petitioners, the rule is well-settled that the
Court may not permit a petitioning creditor to withdraw if to do so would defeat the Court’s
jurisdiction over the petition. In re Molen Drilling Co., Inc., 68 B.R. 840, 842 (Bankr. Mont.
1987). However, on this issue, Natwick voluntarily withdrew before the hearing, and refused to
attend the taking of his deposition. Spiers also failed to attend the taking of their depositions and
did not appear at the hearing with testimony to support the petition. In this matter, it appears to
be undisputed that SMDC has more than 12 creditors and dismissal of Natwick and Spiers still
leaves 5 creditors as petitioners, although 3 are subject to dispute. If SMDC’s argument that a
bonafide dispute exists is sustained and Wilber and Suminski are retained as petitioning
creditors, the Court would lack jurisdiction over the petition if Natwick and the Spiers are

dismissed as petitioners, since § 303(b) requires three bonafide creditors with an aggregate claim

* Subsequent to the closing of the hearing, Suminski filed an affidavit dated September
15, 2005 (Dkt. No. 46) alleging certain facts to which affidavit SMDC filed an objection (Dkt.
No. 48). The Court now sustains the objections and rejects the affidavit on grounds it is hearsay,
not subject to cross examination, filed after the close of testimony and does not comply with the
Federal Rules of Bankruptcy Procedure.



of at least $12,300.00 (more than the value of any lien on property of the debtor). As held in
Matter of Claxton, 21 B.R. 905, 908 (Bankr. E.D.Va. 1982), cited in Molen, supra, post-petition
payment of one or more of the petitioning creditors does not deprive the Court of jurisdiction or
require a dismissal of the petition.

However, the fact that Natwick seeks voluntary dismissal of the petition, apart from any
payment, and together with Spiers’ failure to appear at the hearing or attend the taking of their
deposition by SMDC, it is the Court’s judgment that each of those parties as petitioners has been
disqualified as petitioners under these circumstances for failure to prosecute the petition with
diligence. This still leaves five petitioners who claim there are creditors of SMDC.

If, as SMDC, alleges, the evidence supports the position that these 3 claims are subject to
bonafide dispute, then the jurisdictional requirements of § 303(b) are not met. Moreover, the
issue of the petition being filed in bad faith must also be decided.

At the hearing, SMDC called as witnesses, Craig Martinson, as an expert witness on
Chapter 7 bankruptcy matters, Philip DeFelice, attorney for Debtor is a state court action,
Kenneth Davick, President of SMDC, Irving Johnson, realtor, Dave Pippin, Valley County
commissioner, Jerry Ketchum, officer of North Valley Sewer and Water District and Eleanor
Lindsey, President of the St. Marie Condominium Association.

The Petitioners introduced into evidence, without objection, Exhibits 1 and 3 through 40.
Exhibit 2 was admitted into evidence over objection. Petitioners also sought to introduce into
evidence on behalf of NVCCA, Exhibits 42 through 67, through Mr. Bethea, rather than the
President of NVCCA, Edson, who signed the petition on behalf of NVCCA. The Court

sustained SMDC’s objections on grounds of lack of foundation, but now, upon review of each



exhibit (copies of which were not presented to the Court for its use at the hearing), the Court now
admits into evidence Exhibits 42 through 67, except for Exhibits 46, 50, 64 and 65, which are all
duplicate exhibits.

SMDC introduced into evidence without objection Exhibits P, BBB, M, A through F,
UU, Y, A, AA, ZZ and AAA in that order. At the conclusion of the evidence, both parties
having rested, the Court deemed the record closed, and granted the parties 15 days to filed
simultaneous memoranda in support of their respective positions. Each party on September 28,
2005, filed a Memorandum (Dkt. Nos. 49 and 50), although petitioners’ Memorandum does not
designate by name the petitioning parties.

FINDINGS OF FACT

SMDC derives its organization from an entity known as Valley Park, Inc. which was
formerly a reorganized debtor under Chapter 11 in this Court beginning in 1997. (Case No. 97-
12587), Exhibit 1. SMDC, as successor to Valley Park, Inc. sought Chapter 11 relief in Case No.
03-61105-11 1n this Court, Exhibit 1, but the amended Chapter 11 plan was denied confirmation
when sufficient creditors voted against the plan. Those creditors vigorously opposing
confirmation included St. Marie Condominium Association and North Valley Sewer and Water
District. Witness Bethea was at that time the manager of SMDC and was removed as President
in 2004.

The list of creditors attached to the involuntary petition, and filed in evidence as Exhibit
3, 1s the same list of creditors filed in SMDC’s Chapter 11 plan on March 29, 2004, totaling
$338,707.00. Exhibit 37. It is not disputed by SMDC that as to a majority of those claims, they

have not been paid, except for some payments to St. Marie Village Association and North Valley



Water and Sewer District. Further, the claims of Dunseth and GTMS are subject to litigation
now pending in state court and are thus in bonafide dispute. Exhibit D.

The current president of SMDC Davick, an experienced real estate developer, stated
SMDC has $394.00 in its bank account, but the bulk of remaining assets is real property in the
form of housing units in the town of St. Marie, which are subject to unpaid real property tax
liens, water assessments and construction liens filed by GTMS and Bethea. Moreover, the ability
to obtain title insurance to sell the property is severely restricted due to past actions by NVCCA,
controlled by Bethea and St. Marie Condominium Association, which have legal authority to
manage common areas and assess fees for their services. It is clear from the evidence that
whether NVCCA is a valid organization under Montana law is in serious doubt for failure to
comply with Montana’s Corporation Code. Exhibit BBB, A and F. In the state court litigation
(Exhibits A through F) now pending in the Montana Seventeenth Judicial District Court, Valley
County, brought by GTMS and Dunseth on November 5, 2004, against SMDC to collect
$158,633.31, SMDC joined Bethea as a party, alleged GTMS has been dissolved by Montana on
December 3, 2001, and SMDC filed counterclaims against Dunseth, GTMS and Bethea charging
Dunseth and Bethea breached their duty of loyalty and fiduciary duty to SMDC by self-dealing at
the expense of SMDC, wrongfully exercised dominion over the corporate books and records
which caused financial loss and slandered SMDC’s title to its real property through filing of
record numerous improper and fraudulent construction liens.

The evidence further shows that NVCCA (Bethea’s corporate front) never had a
shareholders meeting since 2001 and thus had no corporate power when it exercised control over

SMDC units. GTMS filed a lis pendens against the SMDC units even though it sued (Exhibit A)



on an unsecured debt, Exhibit UU. Thus, the outstanding title problems of SMDC have been
created by GTMS, Dunseth and Bethea.

SMDC litigation against Bethea, Dunseth and GTMS is being funded by a shareholder of
SMDC, Kelly, who asserts that if the Chapter 7 involuntary petition is granted, be cannot and
will not fund further litigation on behalf of SMDC. Craig Martinson, an experienced Chapter 7
Trustee for over 8 years, gave his expert opinion that if the involuntary petition is granted, the
Chapter 7 trustee would abandon all of the assets due to title problems and secured claims against
the property and the inability to sell the units for the benefit of creditors or to pay administrative
expenses.

It is further evident that the antagonism which Bethea/Dunseth generated in the St. Marie
community while in control of SMCA and its predecessor has now disintegrated under the
management of Mr. Davick. A number of creditors, shareholders of SMDC and community
leaders testified against the Chapter 7 petition on the basis that they were satisfied with the
current management which give hope that the state court litigation and business operation will
bring SMDC into a positive picture. As examples, Dave Pippin, Valley County commissioner,
expressed confidence in the present management considering the progress made since Davick
took the helm. Eleanor Lindsey, President of the Condominium Association, now sees a bright
future for the Village after many years of bitter dispute. Another former opponent of SMDC
when controlled by Bethea, North Valley Sewer and Water District, through its President, Jerry
Ketchum, testified that the relationship between that organization and SMDC’s new management
was in stark contrast to the Bethea years of operation, and as a shareholder of SMDC, was not in

favor of the Chapter 7 involuntary petition. In fact, under Davick’s leadership, some payments



on the past obligation owing to North Valley Water and Sewer have been accomplished. Valley
County and North Valley Water and Sewer District are the largest secured creditors of SMDC,
and even though they would have a preferred creditor status in a Chapter 7 case, they both
oppose Chapter 7 as a vehicle for relief.

It is also evident from the testimony of counsel for SMDC in the state court litigation, Mr.
DeFelice, that a Chapter 7 case would gut the counterclaims of SMDC since the funding for the
lawsuit would dry up, and control over the litigation would be lost. Mr. DeFelice expressed
confidence in a successful result for SMDC and it is evident that the Bethea/Dunseth group want
to use a Chapter 7 case as a litigation tactic to stop the state court proceeding.

The petitioners in this cause proved only one point. They established that a sizeable debt
was incurred by SMDC when they ran the corporation for their own private gain. It is further
noteworthy that Bethea brought Spiers into the cause, since Mrs. Spiers is Bethea’s mother and
Mr. Spiers his step-father. As to NVCCA, that company was founded by Bethea when he was
also an officer, director and owner of GTMS. Exhibit BBB. Through GTMS, EMS Trust
(Spiers) Bethea gained control of 94 units in St. Marie. Exhibit 22. Twenty of those units were
purchased for $500.00 per unit. As noted previously, Bethea and GTMS ran SMDC through
2004, when the charge to Davick took place. Notably, Bethea acquired at a non-judicial
foreclosure the hospital for $264,360.00 and ambulance garage for $14,211.00, Exhibit M.
Furthermore, Edson, Suminski and Dunseth took ownership through tax deeds and trade of 42
units, Exhibit AAA. All of which shows a perpetual conflict of interest which is subject to the
state court litigation. Finally, Dunseth took a mortgage prepared by Bethea against property of

SMDC, which he and one Hathaway signed on behalf of SMDC. Exhibit P. Ironically, upon the



filing of the mortgage with the Valley County Clerk and Recorder on September 24, 2003, it was
immediately in default under a provision that default occurs if real property taxes are unpaid.
The taxes were delinquent on September 24, 2003. Dunseth foreclosed on units worth
$31,868.00 at a non-judicial foreclosure sale by paying $8,750.00 of debt. All of the above
shows Dunseth, Bethea and Suminski as petitioning creditors and while in control of SMDC
have systematically acted in their own interests and contrary to the best interests of SMDC. This
fact thus leaves those petitioners as the majors competitors to SMDC developing its property and
selling its units to satisfy creditors. The state court litigation will be the sole and only decisive
vehicle for SMDC to straighten out the land title problems and make SMDC’s units marketable.
CONCLUSIONS OF LAW

Involuntary Petition.

Petitioning creditors have the burden to prove that SMDC, the alleged debtor, is not
generally paying its debtor as they become due and that there is no bonafide dispute as to the
claims in issue. In re Rubin, 769 F.2d 611, 615 (9" Cir. 1985). A finding that the debtors are
generally not paying their debts requires a more general showing of the debtor’s financial
condition and debt structure then merely establishing the existence of a few unpaid debts, In re
Dill, 731 F.2d 629, 632 (9" Cir. 1984). 11 U.S.C. § 303(h)(1) provides relief may be granted
only if “(1) the debtor is generally not paying such debtor’s debts as such debts become due
unless the debts are the subject of a bona fide dispute[.]” The “generally not paying” test is to be
applies as of the date of the filing of the involuntary petition and is to be guided by the totality of
the circumstances. Molen, supra, at 846. The court should consider both the number of the

creditors and the amount due in determining whether the inability to pay or failure to pay is in



fact “general”. Id. Under this standard as applied to the case sub judice, it is clear that a
substantial amount of the debt which arose under the petitioners control of SMDC is in dispute
and is based on an unsecured creditors list derived from the 2003 failed Chapter 11 case. Exhibit
3. Of the $338,707.00 of unsecured debt, Bethea, Dunseth, GTMS, Spiers and Suminski account
for $203,002.00 of the debt, which is subject to bona fide dispute. A bulk of the balance is owed
for past director fees and aged U.S. Trustee fees. North Valley Water and Sewer District is owed
$25,086.00, but some payment has been made on that account. I further conclude that since the
old Chapter 11 claims were filed in that failed case, new management has taken control of a
corporation (SMDC) which had been left in total disarray financially by prior management.
Davick’s entrance into the situation has kept the bills current with funds from shareholder Kelly.
The majority of debts therefore clearly are those held by former insiders of SMDC, and are
extraordinary in nature. These former insiders have stifled prospects for future income from sale
of the units. SMDC has shown that serious misconduct has created the financial dilemma of
SMDC and that current management is now engaged in proper corporate conduct to correct the
situation and make SMDC a viable entity.

As to the argument of SMDC that the petition was filed in bad faith, I concur. Using an
involuntary filing to protect one’s own interest rather than protecting against other creditors,
thereby gaining disproportionate advantage is bad faith, In re Schloss, 262 B.R. 111, 116 (Bankr.
M.D. Fla. 2000).

As held in In re Ethanol Pacific, Inc., 166 B.R. 928, 930 (Bankr. Id. 1994),citing In re
Tarletz, 27 B.R. 787, 789 (Bankr.D.Colo.1983):

The cases disclose that the courts have used four factors in determining
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whether a debtor is generally not paying his debts: the number of debts, the
amount of delinquency, the materiality of nonpayment and the nature of the
debtor's conduct of his financial affairs.
The evidence is clear that the past financial problems together with the difficulties created to sell
units to generate income were created by the petitioners, and since the onset of the Davick
management, the problem has been alleviated through shareholders help so that by the petition
date, no recent debts have been created or unpaid. That is the present status of the nature of the
Debtor’s business. The materiality of non-payment of the insiders’ obligations is clearly
dissipated by the ongoing litigation against the insiders. So the petitioners have not shown with
credible evidence that SMDC is not generally paying its current obligations as they become due
and such debts are not subject to bona fide dispute.
Ethanol Pacific, id. at 930, further holds:
Pursuant to 11 U.S.C. § 305(a) the Court may dismiss an involuntary
petition for relief if "the interests of creditors and the debtor would be better
served by such dismissal or suspension.” 11 U.S.C. § 305(a)(1). When considering
dismissal under section 305(a)(1), courts have examined a variety of factors
including:
(1) whether the case involves issues of unsettled non-bankruptcy law,
(2) the availability of another forum,
(3) economy and efficiency of administration,
(4) prejudice to the parties, and
(5) the purposes of bankruptcy.
In re Realty Trust Corp., 143 B.R. 920, 926 (Bankr.D.N.Mariana Islands 1992)
(citing In re Business Information Co., 81 B.R. 382, 387 (Bankr.W.D.Pa.1988));
see also In re Powers, 35 B.R. 700 (Bankr.W.D.Mo.1984).
Applying the undisputed facts to the above factors, I conclude this case involves issues of

unsettled non-bankruptcy law presented in the state court litigation, which is an available forum

to try and decide such issues. Economy and efficiency of administration of a Chapter 7 estate
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and the purposes of bankruptcy would not be met as explained by expert witness Trustee
Martinson.

Moreover, the Court notes that GTMS filed a lis pendens against units owned by SMDC
as a result of unsecured debt. The filing of the Valley County Lis Pendens was grievous, and a
clear abuse of Montana law and obviously designed to further SMDC’s efforts to market and sell
its sole assets, namely, residential units at St. Marie. Paulson v. Lee, 229 Mont. 164, 745 P.2d
359 (Mont. 1987), interprets Mont. Code Ann. § 70-19-102, which begins at subsection (1) with
the phrase: “In an action affecting the title or right of possession of real property . . ..” Paulson
holds:

The language of the statute, however, does not suggest such a strict application,
but, rather, demands only that the action affect title or right of possession of real
property. We believe this non-restrictive view reflects the purpose of the notice.
As evident by subsection (2) of § 70-19-102, MCA, one vital purpose of the
notice is to notify subsequent purchasers and encumbrancers of pending litigation.
This provision protects the claimant should the claimant receive a favorable
judgment. This was a principal concern for the defendants when they filed the
1984 action. A second purpose of the notice is to alert third parties interested in
the subject property, thereby protecting them from litigation attendant to the
property. See Fox v. Clarys (Mont.1987), [227 Mont. 194] 738 P.2d 104, 106, 44
St.Rep. 1004, 1007. We hold that the defendants were not required to show an
actual claim to title or possession of the subject property.

Even though the plaintiffs in [Lee v. Flathead County, 217 Mont. 370, 704
P.2d 1060 (Mont. 1985)] asserted no claim to the property, they asked generally
for an injunction against the construction, sale, or lease of the property. Had the
District Court ordered such an injunction, certainly the title and right of
possession would have been affected.
Paulson, 229 Mont. at 167-68. Fox held: “The doctrine of lis pendens was created to hold the

subject matter of litigation within the jurisdiction and control of the court during the pendency of

an action so that any final relief granted by the court would be at once binding and effective.” Id.
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229 Mont. at 196 (Citing treatise). This holding clearly interprets § 70-19-102 in such a way that
a notice of lis pendens may only be filed where title or possession of real property is at issue and
where the action may affect such title or possession. The claims of Bethea and his inner circle do
not in any remote sense involve or affect title to or possession of SMDC’s real property.

Finally, placing this case into Chapter 7, as sought by the petitioners, would be clear
prejudice to other bona fide creditors and shareholders of the alleged Debtor, since it would
likely stop the final conclusion sought by SMDC in the state court case, which attorney DeFelice
opined would have substantial success on the merits in favor of SMDC. Since all of § 305(a)(1")
criteria have been satisfied, I conclude the interests of creditors and the alleged Debtor would be
better served by dismissal of the petition.

Attorney’s Fees and Costs.

A finding of bad faith may generate an award of damages under § 303(1)(2). No damages
have been proven by SMDC’s evidence. However, under § 303(1)(1), if the court dismisses the
involuntary petition other than on consent of the petitioners and the debtor, the court may grant
judgment:

(1) against the petitioners and in favor of the debtor for —

(A) costs; or
(B) a reasonable attorney’s fee.
The alleged Debtor here seeks such award of costs and attorney’s fees and thus has not waived its
right to recovery under § 303. While it is recognized that an award of attorney’s fees and costs is
within the court’s discretion, as stated in Schloss, supra, at 116:
... there 1s some authority to support the proposition that an award is appropriate

in all cases where the Debtor successfully defended against an involuntary
Petition. Thus, the right to an award for fees and costs creates a rebuttable
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presumption. In re K.P. Enterprise, 135 B.R. 174 (Bankr.D.Me.1992).

Since I have found the petition was filed in bad faith and the Debtor has successfully defended
against the Involuntary Petition which requires dismissal, I will exercise the Court’s discretion to
allow SMDC’s counsel to file a request and an affidavit for an award of reasonable attorney’s
fees and costs.

CONCLUSION

The Court concludes as follows:

1. The petitioning creditors have failed to sustain their burden of proof that debts owed
to Dunseth, GTMS and NVCCA are not subject to a bona fide dispute.

2.  That petitioner Natwick Appraisal has withdrawn its petition and has failed to
prosecute the petition with diligence, and is therefore dismissed as a petitioner.

3. That Petitioners Ronald and Elsie Spiers have failed to prosecute their petition with
diligence and their petition for Involuntary Bankruptcy against SMDC is dismissed.

4. That the Petition for Involuntary Bankruptcy against SMDC has only two
petitioners, Wilber and Suminski, and thus the petition does not satisfy 11 U.S.C. § 303(b)(2).

5. That if all of the Petitioners had standing to file the Involuntary Petition, the petition
has been filed in bad faith.

6. That the Petitioners have failed to prove by a preponderance of the evidence and
therefore sustain their burden of proof that the alleged Debtor SMDC is not generally paying its
debts as such debts become due as of the petition date.

7. As an alternative ground, dismissal of the Involuntary Petition pursuant to 11 U.S.C.

§ 305(a)(1) would be in the best interests of creditors and the alleged Debtor.
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8. That the alleged Debtor has failed to present any evidence that it sustained damages as
a result of the filing of the Involuntary Petition.

9. That the alleged Debtor SMDC is entitled to an award of reasonable attorney’s fees
and costs pursuant to 11 U.S.C. § 303(1)92). SMDC shall have ten (10) days from the date of
this Memorandum of Decision to file an affidavit in support of a request for such attorney’s fees
and costs.

10.  That after the filing of the request for attorney’s fees and costs, the Court shall enter
an final Order dismissing with prejudice the Involuntary Bankruptcy Petition against the alleged

Debtor SMDC and fix reasonable attorney’s fees and costs.

BY THE COURT

HON. JOHN L. PETERSON
Bankruptcy Judge

United States Bankruptcy Court
District of Montana
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